
Virginia Criminal Sentencing Commission

September 8, 2014
Meeting Minutes

Members Present: 

Judge F. Bruce Bach (Chairman), Judge Rossie D. Alston, Jr., Linda L. Bryant, Judge Bradley B. Cavedo, Delegate Benjamin L. Cline, H.F. Haymore, Jr., Judge Lisa Bondareff Kemler, Judge Michael Lee Moore, Judge Charles S. Sharp, Rosemary Trible,  Esther J. Windmueller, and Judge James S. Yoffy

Members Absent:

Harvey L. Bryant, Linda D. Curtis, Marsha L. Garst, and Judge Malfourd W. Trumbo (Vice-Chairman)
The meeting commenced at 10:10 a.m.
Agenda
 I.  Approval of Minutes

Judge Bach asked the Commission members to approve the minutes from the previous meeting, held on June 9, 2014.  The Commission unanimously approved the minutes without amendment.       

II.  Sentencing Guidelines Compliance & Probation Violation Guidelines – FY2014
Mr. Jody Fridley, Manager of the Training/Data Quality Unit, presented the sentencing guidelines compliance statistics and departure patterns for FY2014.  This information will be included in the Commission’s Annual Report, due to the General Assembly on December 1.  

Mr. Fridley stated that, to date, 23,000 FY2014 guidelines forms had been submitted to the Commission and automated.  Overall, judicial concurrence with the guidelines in FY2014 was 78.8%.  Departures from the guidelines were nearly evenly split between aggravations (10.3%) and mitigations (10.9%).  

Mr. Fridley pointed out the high rate of dispositional compliance (defined as the degree to which judges agree with the type of sanction recommended by the guidelines).  For example, when a longer jail sentence or a prison term was recommended by the guidelines, the judges concurred with that type of disposition 87.4% of the time.  Durational compliance (defined as the rate at which judges sentence offenders to terms of incarceration that fall within the recommended guidelines range) was also high for the fiscal year, at 80.4%.  

Mr. Fridley provided information on the departure reasons most frequently cited by judges. In mitigation cases, judges most often reported the decision to sentence an offender in accordance with a plea agreement as the reason for departing from the guidelines (cited in 36% of the mitigation departures).  Plea agreement was also the most common reason reported in aggravation cases (cited in 26% of the aggravations).  Mr. Fridley commented that the findings were consistent with those from previous years.  
Mr. Fridley then presented compliance rates across the 31 judicial circuits.  The highest compliance rate, 86%, was found in Circuit 31 (Prince William).   He also noted that Circuit 13 in Richmond had the lowest compliance rate this year, at 69%.  Showing compliance by offense group, Larceny and Fraud had the highest rates (83% and 81%, respectively).  The Murder offense group recorded the lowest compliance rate in FY2014 (57%) and the highest rate of aggravation of all offense groups (31%).  The Robbery offense group recorded the highest rate of mitigation during FY2014 (24%).  

Mr. Fridley gave an overview of the Commission’s new nonviolent offender risk assessment instrument, used in conjunction with the guidelines for fraud, larceny and drug offenses.  The purpose of this instrument is to identify offenders who are statistically less likely to recidivate so that judges may consider them for alternative sanctions in lieu of prison or jail incarceration.  The Commission implemented the risk assessment instrument statewide in 2002.  Because it had been a number of years since the risk assessment instrument was last examined, the Commission, in 2010, directed staff to begin a new recidivism study to evaluate the instrument and potentially update it based on more recent felony cases from Virginia’s circuit courts.  This complex, multi-stage project was completed in 2012.  The Commission recommended that the existing risk assessment instrument be replaced with the instruments developed using the results of the new study of felony recidivism.  The General Assembly accepted the recommendation and the new instruments were implemented at the beginning of FY2014.  Based on the results of the most recent study, the existing risk assessment instrument was replaced by two instruments, one applicable to larceny and fraud offenders and the other specific to drug offenders.  Of the 5,649 cases analyzed for FY2014, nearly 48% of the eligible offenders were recommended for an alternative sanction; of those, 38% received an alternative. Mr. Fridley noted that staff would continue to monitor the use of the new risk assessment tools.  
Mr. Fridley then presented compliance results for other modifications to the guidelines that became effective on July 1, 2013.  These included: the revision of certain worksheets to better account for mandatory minimum penalties, an increase in the guidelines for burglary with a deadly weapon in certain circumstances, an increase in the guidelines for involuntary vehicular manslaughter, and the addition of larceny offenses defined in § 18.2-108.01 to the guidelines system.  Mr. Fridley advised that some of these results should be interpreted cautiously since they were based on a relatively small number of cases received.
Concerning risk assessment, Ms. Bryant asked Mr. Fridley to elaborate on the types of alternative sanctions.  Mr. Fridley noted several examples.  

Mr. Fridley then presented an overview of the Commission’s sentencing revocation report (SRR) and compliance with the probation violation guidelines.  The SRR is a simple form, implemented in 1997, designed to capture the reasons for, and the outcomes of, community supervision violation hearings. Mr. Fridley showed that Circuit 4 (Norfolk), Circuit 29 (Buchanan area), and Circuit 1 (Chesapeake) had submitted the largest number of SRR reports during FY2014.  Mr. Fridley advised that SRR data for May and June of 2014 were likely incomplete.  For the cases received, however, 51% of the SRR reports involved an offender committing a new offense and 49% involved other types of violations, such as missing an appointment with the probation officer or testing positive for drug use. Mr. Fridley displayed information showing that offenders with new law violations, particularly those with a new felony, were more likely than offenders who commit other types of violations to receive an incarceration sanction for the violation.  
The Commission’s probation violation guidelines apply to offenders found in violation of community supervision for reasons not related to a new crime.  These are often called “technical violations.”  According to the SRR data, use of controlled substances was the most commonly cited technical violation.  For FY2014, overall compliance with the probation violation guidelines was approximately 53%.  While lower than compliance with the sentencing guidelines for felony offenses, compliance with the probation violation guidelines has been higher since modifications were implemented in FY2008 than in years prior to that.  Mr. Fridley discussed dispositional compliance.  When a jail sentence up to 12 months was recommended by the probation violation guidelines, the judges concurred with that type of disposition 67% of the time.  When a prison sentence of one year or more was recommended, judges gave that type of disposition in 55% of the cases.  With regard to probation violations, there is considerable variation in sanctioning practices across the Commonwealth.  In FY2014, compliance with the probation violation guidelines ranged from 70% in Circuit 31 (Prince William) to 38% in Circuit 21 (Martinsville area).  

In roughly half of the probation violation cases in which the judge sentenced above or below the recommended guidelines range, a departure reason was not provided.  For the mitigation cases in which departure reasons were provided, judges were most likely to cite judicial discretion, an agreement with the Commonwealth’s attorney, or the offender’s health. When a departure reason was provided in aggravation cases, judges were most likely to cite the defendant’s previous probation violations, the offender’s failure to follow instructions, or that the offender had absconded.  
Mr. Fridley announced that the 2014 Annual Report would include more detailed analysis.  
III. Possible Topics for Sentencing Guidelines Revisions
The Commission closely monitors the sentencing guidelines system and, each year, deliberates upon possible modifications to enhance the usefulness of the guidelines as a tool for judges.  Ms. Meredith Farrar-Owens, the Commission’s Director, explained that topics for possible guidelines revisions are suggested by Commission members, prosecutors, defense attorneys, and other guidelines users.  Suggestions are often made during training seminars or via the Commission’s hotline phone (maintained by staff to assist users with any questions or concerns regarding the preparation of the guidelines).  In addition, staff closely examine compliance with the guidelines and departure patterns in order to pinpoint specific areas where the guidelines may need adjustment to better reflect current judicial thinking.  The reasons judges write for departing from the guidelines are very important in guiding the analysis.  The Commission’s proposals represent the best fit for the historical sentencing data.  Any modifications to the guidelines adopted by the Commission must be presented in its Annual Report, submitted to the General Assembly each December 1.  

Ms. Farrar-Owens stated that she would present several proposed topics for sentencing guidelines revisions. Analysis of these topics would proceed if the members approved.  
1) Distribution of Schedule IV drugs (§ 18.2-248(E2))
Currently, Virginia’s sentencing guidelines do not cover distribution of Schedule IV drugs, a Class 6 felony defined in § 18.2-248(E2)).  Ms. Farrar-Owens stated that staff had recommended analysis of this crime to determine if it was now feasible to add it as a guidelines offense.  
2) Strangulation resulting in injury or bodily wounding (§ 18.2-51.6)
Strangulation under § 18.2-51.6 was added to the Code of Virginia in 2012.  As a relatively new felony, it is not currently covered by the guidelines.  In some cases, guidelines users in the field have incorrectly prepared guidelines for strangulation using the Class 6 felony of unlawful wounding.  Staff have received numerous requests to add this offense to the guidelines. Judge Sharp commented that he had three strangulation cases in the last two months.    
3) Obtaining identifying information with the intent to defraud, 2nd or subsequent conviction (§ 18.2-186.3(D))
Section 18.2-186.3, defining identity fraud offenses, was added to the Code of Virginia in 2000. One of the five felony offenses in this Code section is currently covered by the guidelines, having been added in 2006.  Staff proposed analyzing cases involving a second or subsequent conviction for obtaining identifying information with the intent to defraud (as defined in paragraph D of § 18.2-186.3).  Ms. Farrar-Owens indicated that staff could also examine the three other felonies in the section that were not yet covered by guidelines, if a sufficient number of cases could be identified.
4) Receiving, buying, or selling stolen credit card or credit card number 
(§ 18.2-192 (1,b), (1,c), and (1,d))
Section 18.2-192 was last modified in 1985. One of the four felony offenses in this Code section is currently covered by the guidelines. However, the crimes of receiving, buying, or selling stolen credit card or credit card numbers (§ 18.2-192 (1,b), (1,c), and (1,d)) are not covered.  Staff proposed examining the data to determine if there were enough convictions to develop historically-based guidelines. Ms. Farrar-Owens noted that staff could also examine a similar offense defined in § 18.2-194.  
5) Reanalyze Burglary Offenses
According to Ms. Farrar-Owens, feedback from guidelines users suggested that elements not taken into account by the current guidelines could be important factors affecting sentencing outcomes in burglary cases. She noted details like the time of day the offense was committed, whether a victim was present at the time of the offense, and victim injury as examples.  Many of the case details of interest are not contained in the state’s automated data systems.  Thus, a special study would be required in order to collect additional information for burglary cases.  

Ms. Farrar-Owens invited Commission members to submit additional topics for analysis, should they wish to do so. 

Judge Bach made a motion to approve of all the topics for analysis. The motion was seconded by Judge Alston.  Judge Bach called for the vote.  The Commission voted 12-0 in favor.  
Judge Alston asked if the staff could study the distinction between abduction and kidnapping in the context of the sentencing guidelines.  
IV.  Larceny and Fraud Study - Update
At a prior meeting, Commission members had approved a special study of felony larceny and fraud offenses.  The purpose of the study is to examine the relationship between the value of money or property stolen in larceny and fraud cases and judges’ sentencing decisions.  Based on the results of the analysis, the Commission could recommend adding a factor to the larceny and/or fraud guidelines to account for value.  

Ms. Joanna Laws, the Commission’s Deputy Director, provided background information regarding the Commission’s previous work in this area and then discussed the staff’s methodology for the recently-approved larceny and fraud study.   

In 1997, the Commission conducted a study of felony embezzlement cases to examine the relationship between the amount embezzled and sentencing outcomes.  Ms. Laws stated that the staff examined detailed elements of embezzlement cases, including dollar amount, duration of the embezzlement act, type of victim, and the offender’s relationship with the victim.  The study revealed that offenders who embezzled $75,000 or more were more likely to receive a sentence longer than six months. In addition, analysis of cases resulting in prison terms revealed that, in over half of the sentences above the guidelines range, judges cited a large dollar amount as the reason for the lengthier sentence.  After carefully reviewing the study findings, the Commission approved modifications to the guidelines for embezzlement to add monetary value as a factor scored on the worksheets.  
Ms. Laws then described the Commission’s 1999 study of larceny and fraud cases.  The Commission studied a sample of felony larceny and fraud cases sentenced in CY 1998 and CY 1999.  The sample excluded embezzlement because it had been examined in the previous study.  Staff collected information on factors of interest not contained in the automated data.  Through analysis of the data, sentencing models with new factors were tested; however, models in which new factors were statistically significant were found to be only marginally better than the existing guidelines model.  The best models involved both dollar amount and a combination of restitution and/or victim type.  Adding such factors would have added a layer of complexity for users when scoring. The Commission took no action.  

Ms. Laws turned to the methodology for the current study.  Staff drew a sample of 1,500 larceny and fraud cases from FY2011-FY2013 sentencing guidelines data.  A large sample was preferred, as some cases will be eliminated in subsequent stages of analysis.  The sample was drawn based on a stratified random sampling technique to under-sample grand larceny cases and over-sample other types of larcenies.  Ms. Laws noted that this ensures an adequate representation of offenses other than grand larceny in the sample.  Similar to the previous study, supplemental data collection will be necessary in order to gather important case details that are not found in the state’s criminal justice databases.  Ms. Laws displayed a list suggested by staff, which included the following elements:  dollar value of money or property stolen, the type(s) of items, any damage to items, whether or not insurance covered the loss, location of the offense, duration of the offense, number of victims, type of victim(s), the offender’s relationship to victim, whether or not money or items were recovered, and whether or not restitution was paid prior to sentencing.
Data sources will include the Pre-Sentence/Post-Sentence Investigation (PSI) report. However, only 42% of the cases in the sample had a PSI.  Ms. Laws stated that staff had been exploring other automated sources of data that might be useful for the study, in hopes of reducing staff travel to Commonwealth’s Attorneys’ Offices, Probation Offices, and Clerks’ Offices to review files.  Ms. Laws described the Officer of the Court Remote Access (OCRA) System.  OCRA enables remote viewing of scanned court documents.  Ms. Laws reported that 73% of the sampled cases had either a PSI or occurred in a jurisdiction using OCRA.  She displayed a map of Virginia showing how the remaining 400 cases were distributed across jurisdictions in the Commonwealth. 

Ms. Laws concluded by presenting the current work plan. Staff expected to complete the study by September 2015 and the results would be presented to Commission members in the fall of 2015.  
Judge Moore asked if the staff could break down the type of business (e.g., business run for profit versus a nonprofit organization).  Another member asked if staff could distinguish between situations in which the defendant was convicted of charges in multiple jurisdictions because of a “crime spree” (i.e., a series of offenses close in time) and situations in which the defendant has prior convictions spread out over time (with punishment in between each event).  Ms. Laws responded that the staff would do their best to address both members’ concerns.    

V. Two Decades of Truth-in-Sentencing in Virginia
Ms. Farrar-Owens reminded Commission members that Virginia was nearing the twentieth anniversary of the adoption of truth-in-sentencing.  In the fall of 1994, the General Assembly passed legislation to abolish parole for felonies committed on or after January 1, 1995, and to implement the truth-in-sentencing system, whereby felons must serve at least 85% of the sentence ordered by the court.  To commemorate the anniversary, staff had proposed, and the Commission approved, new analyses to examine the impact of the truth-in-sentencing system in the Commonwealth.  

Ms. Farrar-Owens presented the goals of the 1994 sentencing reform, which included:  

the abolition of parole, implementation of truth-in-sentencing (minimum 85% time served by felons), targeting of violent felons for longer prison terms, redirection of  prison-bound low-risk offenders to alternative sanctions, and expansion of alternative punishment options for some nonviolent felons.  Virginia’s sentencing guidelines were originally established in the 1980s to reduce unwarranted sentencing disparities, and that had remained a goal under the truth-in-sentencing system, as well.  
Ms. Farrar-Owens presented a brief overview of the analysis to date.  She noted that, indeed, felons are serving at least 85% of the incarceration term ordered by the court and that violent offenders are serving longer terms under truth-in-sentencing than under the parole system.  When sentenced to prison, nonviolent offenders are serving about the same amount of time, on average, as they did prior to the abolition of parole.  
In a recent Pew study, Virginia ranked tied for third among the 34 states examined for the longest prison stays for violent offenders.  Through risk assessment of nonviolent offenders, a significant share of nonviolent felons are being recommended for alternative sanctions in lieu of traditional prison or jail incarceration.  As a result, a larger share of Virginia’s prison beds today are occupied by violent felons (as defined in § 17.1-805) compared to 1994.      

Ms. Farrar-Owens then described the significant decline in the crime rates in Virginia, noting that Virginia had the fourth lowest violent crime rate and eighth lowest property crime rates in the nation in 2012.  Growth in Virginia’s incarceration rate and prison population slowed after 1995, compared to the previous decade.  The rate at which Virginia’s prison inmates return to prison following release is now the second lowest in the country.

Ms. Farrar-Owens concluded by saying that analysis would continue and additional information would be provided at the Commission’s November meeting.  

Ms. Bryant asked if the numbers of prison beds occupied by violent felons in the 1990s were available.  Ms. Farrar-Owens responded that she would ask if the Department of Corrections had those figures.  

VII. Sentencing Guidelines Training
Ms. Kimberly Storni, Training Associate, gave Commission members an update on the 2014 training schedule.  The Commission’s training staff had planned nine “Introduction to Virginia’s Sentencing Guidelines” seminars, in seven different locations, during October and November.   The majority of the participants were expected to be probation officers, followed by Commonwealth’s attorneys.  The Introduction seminars provide general background information about guidelines and then progress to detailed instruction for scoring the guidelines worksheets.  The seminar is designed for the attorney or criminal justice professional who is new to Virginia’s sentencing guidelines.  The staff also plans to conduct advanced training seminars in the fall for several Probation and Parole Offices.  In addition, the staff have been invited back to present at the Judicial Conference in May 2015.  Ms. Storni concluded by saying that the Commission’s training seminars are all approved for Continuing Legal Education (CLE) credits for attorneys who attend.

Ms. Windmueller noted that the Commission charges private attorneys who wish to attend a training seminar or receive a sentencing guidelines manual, and she inquired as to the amount of revenue this provided the Commission. She expressed her opinion that individuals who work as court-appointed attorneys should not have to pay for training since Commonwealth’s attorneys, public defenders, and probation officers do not; in addition, court-appointed lawyers should have access to guidelines without paying out-of-pocket expenses.  Judge Bach asked staff to examine the revenue from training and manual sales and to report back to the Commission in November.  Judge Alston commented that some of the scholarship and grant money available through the Office of the Executive Secretary (OES) goes unused every year.  Judge Alston asked staff to check with the OES Education Department to see if it is possible to use some of those funds to assist with guidelines training.        
V.  Miscellaneous Items
Before concluding the agenda, Judge Bach asked Ms. Farrar-Owens to discuss any miscellaneous items.

Ms. Farrar-Owens presented a brief status report on the Immediate Sanction Probation pilot project. A total of 81 offenders in the four pilot sites were participating in the program at that time.  As of September, twelve offenders had completed the program.
Ms. Farrar-Owens provided members with a summary of the staff’s numerous projects over recent months. Ms. Farrar-Owens had assisted the Secretary of Public Safety and Homeland Security with the development of revised offender forecasts. Each year, Commission staff assists the Department of Juvenile Justice with the agency’s recidivism analysis.  The Commission provides information on arrests and convictions for juvenile offenders who are now adults.  In addition, staff had provided assistance to the Court of Appeals and the Crime Commission.  Ms. Farrar-Owens noted that staff had already begun receiving requests for fiscal impact statements on proposed legislation.      

Ms. Farrar-Owens presented recognition awards for three employees for their years of service to the Commission and the Commonwealth (Jody Fridley, Training Unit Manager, 25 years of service; Tom Barnes, Research Associate, 20 years of service, and Susan Gholston, Research Associate, 20 years of service).    
Ms. Farrar-Owens reminded the members of the date for the remaining Commission meeting for the year.  The Commission is scheduled to meet on Wednesday, November 5.  

With no further business on the agenda, the Commission adjourned at 12:10 p.m. 
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